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Abstract

As a child protection measure, family foster care takes precedence
over residential foster care because it allows the child to develop within
a family. However, despite continued efforts in this area, this priority has
not yet been delivered.

Indeed, Spain has not engaged in developing a model for profes-
sionalised family foster care, although the scope for it has been mentioned
since 1996 in the Spanish Civil Code (Royal Decree, 24 July 1889).

The enactment of Organic Act 8/2021, of 4 June, on comprehensive
protection for children and young people from violence has led to the re-
moval from Spanish national legislation of any reference to specialist family
foster care of a professional nature. Instead, it has triggered the introduc-
tion of a new figure: specialist family foster care with exclusive dedication.

This form of family foster care constitutes an opportunity to offer a
new perspective on social work intervention, incorporating other profiles
of foster caregivers who benefit from suitable experience and training,
and who opt to make family foster care their primary activity through a
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self-employed scheme or on the basis of an agreement with the Department
of Social Security, thereby allowing exclusive dedication to be given to the
care of a foster child.

Consequently, this text strives to act as a framework document to
encourage the implementation of this form of family foster care in the var-
ious autonomous communities, focussing in particular on the experience
of self-employed foster care delivered in the province of Gipuzkoa.

Keywords: Child protection, specialist family foster care, professionalised
family foster care, Gipuzkoa.
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1. Introduction

Family foster care is a protection measure with which, in the ex-
ercise of public authority, public administrations provide protection and
assistance for a child in a situation of abandonment, integrating them with
an individual or family who will take on the responsibility of offering the
child care, company, nutrition, education and comprehensive preparation
in a caring environment in return for financial payment.

Family foster care is considered a preferential option over residential
foster care. This is because it enables the child to develop within a family.
Indeed, according to Del Valle et al. (2009, p. 33) this is “one of the areas on
which there is the broadest legal, scientific and professional consensus”.

Along these lines, all autonomous regional regulations have ex-
plicitly acknowledged that family foster care carries priority over residen-
tial foster care. This priority has also been determined nationally in legal
terms following the reform of the system for the protection of children
and adolescents with Act 26/2015, of 28 July, modifying the system for
the protection of children and adolescents (specifically in article 172 ter 1
of the Civil Code [Royal Decree of 24 July 1889], hereinafter the CC; and
in article 21.3 of Organic Act 1/1996, of 15 January, on legal protection of
children, hereinafter the LOPJM).

Consequently, the implementation of policies, legislation, pro-
grammes, schemes and initiatives aimed at promoting family foster care
has been at the core of the concerns and focus of the various authorities
involved.

In Europe, common strategies have been analysed and put in place
to reduce the number of children taken into residential foster care — the
Common European Guidelines on the Transition from Institutional to
Community-based Care (European Expert Group on the Transition from
Institutional to Community-based Care, 2012); the Research Report on
Transition from Institutional to Community-based Care (Si$ka and Bea-
dle-Brown, (2020) — upon observing that the number of families was in-
sufficient (Reimer, 2021).

In Spain, the various national strategic plans for children and ad-
olescents (PENIA, from the acronym in Spanish) incorporated the goal of
promoting family foster care. Indeed, the actions with this aim in mind
envisaged the promotion of specialist foster care: the II National Strategic
Plan for Children and Adolescents 2013-2016, approved by resolution of the
Council of Ministers on 5 April 2013 (Spanish Ministry of Health, Social
Services and Equality, 2013).

Also on a national level, the reform of the 2015 protection system
entailed a general ban on residential foster care for children under the age
of three, with priority being given to children under the age of six (article
21.3 of the LOPJM).

These very goals have been enshrined in various covenants (the
Children’s Pact of Catalonia [Government of Catalonia, 2013]), plans (the
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3rd Children’s Plan to Deliver Care to Abandoned Children of Biscay 2016-
2019 [Biscay Provincial Council, 2016] and regulations (Decree 35/2021, of
26 February, regulating family foster care in the Community of Valencia)
at autonomous regional level.

Nevertheless, these institutional commitments and measures have
failed to bear fruit in the official statistics that reveal the high number of
children fostered at institutions and the stagnation in the figures of chil-
dren cared for by foster families, as shown in graph 1 and table 1 below.

Graph 1. Trend in the number of children according to foster category in
Spain as of 31 December (2015-2020)

Source: Statistical reports on childhood protection measures. Spanish Ministry of Social
Rights and the Agenda 2030 (Children's Observatory, 2021).

Note: The increase in residential foster care from 2017 onwards may likely be explained due
to the increase in the numbers of unaccompanied migrant children arriving, almost all of
whom are fostered at institutions.

Table 1. Rate out of 100,000 of children under the age of 18 years in family
foster care as of 31 December (2015-2020)

Year 2015 2016 2017 2018 2019 2020
Rate 1/100.000 50.6 51.2 48.7 47.9 53.5 51.8

Source: Statistical reports on childhood protection measures. Spanish Ministry of Social
Rights and the Agenda 2030 (Children’s Observatory, 2021).

Specifically, according to the latest statistics released by the Chil-
dren’s Observatory (2021), in Spain, by 31 December 2020, 1,177 children
under six years were fostered at institutions, 537 of which were children
aged three years or less. Therefore, the bans and priorities legally set in
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this regard have not been adhered to. More recently, the report from the
Ombudsman of the Community of Valencia (2022), dated 25 May, points out
that more than six years after the legal ban came into effect, 34 children
under six years were still being fostered at institutions in said community.

Consequently, in its Concluding observations on the combined 5th
and 6th periodic reports of Spain (2018, p. 8), the Committee for the Rights
of the Child underlined its concern owing to the “The high number of
children in residential care and the fact that residential care is, in practice,
used as the primary alternative as an initial measure”; hence, it recom-
mends that the State expedite the process of deinstitutionalisation, “en-
suring that residential care is used as a measure of last resort”.

At this juncture, if we look into the potential complications when it
comes to family foster care for children who need it, aside from the short-
age of families, the primary issues are (Lopez et al. 2010; Mayoral, 2015):

= Age (in particular, complications are heightened for children
aged nine to twelve).

= Groups of siblings.

= Children with special needs.

= Prior interventions. It should be pointed out that previous failure
of family foster care almost always leads to a child being put
back in residential foster care.

= The existence of a broad visiting schedule (more than one week-
ly visit) with the biological family.

This has led to (Casellas and Mayoral, 2010) new forms and formu-
las for family foster care being considered which would allow the number
of children fostered at institutions to be reduced and would assure an
enhanced response is given to their needs. Undoubtedly, the possibility
afforded by professionalised family foster care has been one of the schemes
called for in order to deliver this.

Nonetheless, professionalised family foster care has not benefit-
ted from efficient implementation, despite this model being considered in
Spanish national legislation since 1996.

Lastly, in 2021, all references in national legislation to the potential
professional nature of fostering were removed; indeed, this figure has
been replaced by specialist family foster care with exclusive dedication.

Along these lines, the aim of this paper is to examine this new
figure of specialist family foster care with exclusive dedication and to lay
the foundations needed for its implementation and/or development by the
autonomous community authorities in view of the definition of this form
of foster care laid down in final provision eight of Organic Act 8/2021, of
4 June, on comprehensive protection of children and adolescents from
violence (hereinafter the LOPIVI).

This analysis is particularly relevant in view of the steps taken by
the Spanish Government to implement this model. Indeed, it is using Next
Generation funds to finance two experimental projects on specialist family
foster care with exclusive dedication — the Acoges+Aldeas Infantiles SOS
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project (2022) and the Redes AFE programme, developed by Agintzari and
the Resilis Foundation in partnership with Gipuzkoa Provincial Council
(Fice Spain Association-2022) — until December 2024, and is enacting a
Royal Decree to regulate Social Security for specialist foster caregivers
with exclusive dedication. This Royal Decree has not yet been adopted,
despite the one-year term established in the LOPIVI having elapsed and
the commitments taken on in Parliament by the minister of Inclusion, Social
Security and Migration (Senate, 2022).
With this in mind, there are in essence three reasons justifying the
need to deliver this new model:
= Enabling the integration into a family of a larger number of
children suffering from abandonment who need this, meeting
the legal and technical mandate of lending priority to family
foster care, particularly for children under six years. To do so,
individuals with specific training (experts from the fields of
social work, social education, psychology and teaching, etc.)
need to be incorporated who are able to make fostering their
primary activity and livelihood. In this respect, the effective-
ness of campaigns focussing on specific professional groups
with particular ties to children has been highlighted (SIIS Study
and Documentation Centre, 2021).
= Allowing better care to be provided both for children suffer-
ing from abandonment and for their families who have special
needs or circumstances, providing personalised care within the
context of family foster care. In this regard, fostering by spe-
cialist individuals working with exclusive dedication may result
in a child receiving better care and a better intervention being
delivered, whilst providing support for their biological families.
= Providing suitable financial compensation and protection for
foster caregivers who on account of being especially capable
(owing to experience and training) are devoted to the task of
family foster care with exclusive dedication. The goal is to in-
corporate people who view specialist foster care as a means of
developing personally and professionally as an actual alterna-
tive to going to an in-person job.

To do this, firstly a brief review will be conducted on the existing
regulatory framework in Spain both nationally and in the autonomous re-
gions, setting out the reasons why it has not been possible to implement
professionalised family foster care in Spain within the framework of an
employment relationship.

On this basis, an analysis will be carried out on the characteristics
of the new figure of specialist family foster care with exclusive dedication.
To conclude, consideration will be given to a proposal envisaging how
its implementation could unfold in the various autonomous communities
through two formulas: the first involves remuneration through financial
provisions and Social Security cover in the form of an agreement with the
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Department of Social Security; the second involves the figure of the finan-
cially dependent, self-employed worker, hereinafter the TRADE (from the
acronym in Spanish), incorporated into Spanish legislation by means of
Act 20/2007, of 11 July, on the Self-employment Work Statute implemented
by means of Royal Decree 197/2009, of 23 February. This shall be based
on the experience that has been forged over the past fifteen years within
the Province of Gipuzkoa leading to excellent outcomes (SIIS Study and
Documentation Centre, 2021).

2. The regulatory framework of specialist
family foster care with exclusive dedication

Below, we will first set out a brief analysis of the Spanish regulatory
framework governing specialist family foster care. Secondly, reasons will
be given as to why in Spain the current legal framework has failed and
continues to fail to be appropriate in order to deliver professionalised family
foster care under the umbrella of an employment relationship. All this will
serve as a prior step to analysing the scope for implementing specialist
family foster care with exclusive dedication in Spain.

2.1 Professionalised, specialist family foster care in national regulations.
From professionalised, specialist foster care to specialist foster care
with exclusive dedication

When Act 21/1987 incorporated the figure of family foster care
into the Spanish Civil Code it already envisaged the fact that, upon for-
mally establishing it, there was a need to specify “whether or not it is
remunerated”.

Subsequently in 1996, final provision 6 of the LOPJM incorporated
for the first time into the Spanish Civil Code the notion of professionalised
foster care with a brief reference in article 173.2.6 of the Civil Code to the
fact that the document formally arranging foster care should mention the
following: “if the foster caregivers act in a professionalised manner (...)
this shall be expressly specified.”

This line was pursued in the legislation enacted in several autono-
mous communities, such as La Rioja (article 82 of Act 1/2006, of 28 Febru-
ary, on the protection of children of La Rioja), the Basque Country (article
7.11 of Decree 179/2018, of 11 December, regulating family foster care in
the Autonomous Community of the Basque Country” or more recently the
Community of Valencia (article 17.2 of Decree 35/2021, of 26 February,
regulating family foster care). However, in reality there has been no impact
because, as we will see, due to the lack of a reform of labour and Social
Security law it has not been possible to set up a figure that involves such
huge complexity.

That notwithstanding, the general feeling was that professionalisa-
tion was convenient without it entailing a substitution of voluntary foster
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care, but rather a form of fostering that is supplementary to the former.
Accordingly, most references in published papers or articles pointed to the
need for a form of remunerated foster care that they called professional (De
Palma, 2006; Del Valle et al., 2009; Ravellat, 2014), albeit without going
into detail about the technical and employment-related aspects that were
indispensable for it to be effectively implemented.

Indeed, the 2015 reform deleted the reference to the professionalised
nature specified in article 173 of the Civil Code, although the following
paragraphs are introduced in article 20.1 of the LOPJM:

Care provided with a foster family may be specialist, which shall refer
to that provided in a family where one of the members has a qualification,
experience or specific training in order to carry out this function for children
in special circumstances or with special needs, whereby they have full
availability and are suitably remunerated as a result, without this entailing
an employment relationship under any circumstance.

Specialist foster care may be professionalised when there is an em-
ployment relationship between the foster caregiver or caregivers and the
public organisation, provided the foregoing requirements are met in terms
of a qualification, experience or specific training.

Thus, for the first time at national level a regulation exists for spe-
cialist family foster care, a form of fostering that had already been devel-
oped within the academic sphere (Del Valle et al., 2009), acknowledged
at autonomous regional level (for instance, in article 26 of Act 7/1994, of b
December, on children of the Government of Valencia) and also at Euro-
pean level (Lakija, 2011; Reimer, 2021) where it is common to distinguish
between specialist foster care — which involves especially trained foster
caregivers who use a range of technical and therapeutic approach methods
in their day-to-day routine and their interaction with the fostered child
(whereby this may or may not be remunerated); and professionalised fos-
ter care —which is characterised by being an independent, remunerated
activity that calls for specific training.

Nevertheless, this regulation tied professionalised family foster care
to the need for there to be an employment relationship; hence, it did not
consider the complex nature of the relationships that arise in the context
of family foster care and it overlooked the fact that a professional activity
could be practiced through other schemes aside from an employment re-
lationship, such as self-employed work, for instance.

Consequently, not only was there not an improvement on the for-
mer situation, due to the express reference made to an employment rela-
tionship, it ran counter to and even jeopardised the initiative under the
system of self-employment which, as we will see, was being implemented
in Gipuzkoa.

In the face of this, the LOPIVI incorporated an amendment to section
1 of article 20, setting out the following:
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Family foster care may be specialist, which shall refer to that provided
in a family where one or more of the members of the family unit has a qual-
ification, experience or specific training in order to carry out this function
for children in special circumstances or with special needs, whereby they
may be remunerated as a result.

Specialist foster care may be provided with exclusive dedication when
determined thus by the public organisation owing to the special circum-
stances or needs of the child being fostered, whereby the individual or
individuals appointed as the foster caregivers receive compensation based
on the time dedicated.

Also, additional provision nine under the title “Social Security for
specialist foster caregivers with exclusive dedication” envisaged the in-
corporation of these specialist foster caregivers with exclusive dedication
into the Social Security scheme:

By regulation, within a period of one year of the enactment of this Or-
ganic Act, the Spanish Government will determine the scope and terms for
incorporating into the Social Security scheme individuals who are appoint-
ed as specialist foster caregivers with exclusive dedication, as envisaged
in article 20.1 of Organic Act 1/1996, of 15 January, on legal protection of
children, partially modifying the Civil Code and the Act on Civil Procedure,
under the relevant system, as well as the requirements and the procedure
for affiliation, registration and contribution.

As a result, the figure of professionalised family foster care has
disappeared from national legislation and has been replaced by special-
ist family foster care with exclusive dedication, for which there is “com-
pensation based on the time dedicated”, enabling foster caregivers to be
affiliated with and contribute to the Social Security scheme.

2.2. Specialist foster care in autonomous regional regulations

In the exercise of the powers bestowed on the various autonomous
communities, specialist family foster care has been developed to differing
extents.

Within the basic framework of the forms of family foster care (ur-
gent, simple, permanent, specialist) there are no major disparities, and the
most common foster caregiver profile has been that of volunteer families
who have been remunerated by means of benefits or financial grants.

However, the systems for benefits or financial grants operated by
the various autonomous communities are disparate. In certain cases, they
are scant and, in the case of specialist foster care, the amounts can vary
between €25 and €41 per child per day (SIIS Study and Documentation
Centre, 2021), albeit with a tendency to cover not merely ordinary and
extraordinary expenses arising from the care of fostered children, but also
to compensate or remunerate the capacities and dedication exhibited by
the family.
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The disparities between the forms and the various criteria and
amounts set by each community are broad. It should be pointed out that the
sum of these benefits or supplements envisaged for this specialist foster
care does not come to the same amount as the minimum wage established
in some cases (for 2022 this was €33.33/day or €1,000/month according
to Royal Decree 152/2022, of 22 February, setting the minimum wage for
2022). This is true in Castile-La Mancha (Council of Castile-La Mancha,
2022) and Madrid (Order 1086/2017, of 23 June, of the Department of Social
Policies and Family, and the appendix to Order 824/2020, of the regional
minister of Social Policies, Families, Equality and Childbirth).

On the other hand, in other cases it is higher. This is true in Navarre,
where specific compensation for specialist foster care stands at €1,500
(article 11.2 of Regional Order 91/2017, of 7 March, of the regional minister
of Social Rights) and Catalonia, where the supplementary financial benefit
stands at €1,800, pursuant to Resolution GOV/135/2022, of 28 June. In both
cases, these specific benefits are compatible with other supplementary
amounts.

Therefore, in these cases, remuneration by means of benefits or fi-
nancial grants (which are also more beneficial in tax terms) is comparable
to, or in certain cases, higher than the salary set by collective bargaining
agreements for a social worker or social educator. For instance, the gross
remuneration of a social worker or social educator in Catalonia stands at
between €1,474.23 and €1,716.84/month, in line with the collective bar-
gaining agreement on labour of Catalonia for social action involving chil-
dren, young people, families and others at risk for the period from 2013 to
2018 (Resolution TSF/2786/2017, of 27 October).

2.3. Legal aspects hindering professional family foster care in Spain
operating under the umbrella of an employment relationship

At European level, there are models in place for professionalised
family foster care based on an employment relationship. Along these lines,
France constitutes the paradigm for paid family foster care (Montserrat et
al., 2010; Ramon, 2012; Rivas, 2015; Reimer, 2021), while other countries
such as Austria, Germany and Italy operate mixed systems (Reimer, 2021).

As shown, in Spain, a motion has been put forward for recruit-
ing professional foster caregivers according to a relationship akin to a
labour-based one in keeping with the French model, although acknowl-
edging that this possibility clashed with the Spanish regulation applicable
in this sphere (Rivas, 2015).

The reason for this is that, on account of the characteristics of the
relationship and the complexity it entails, family foster care cannot be
envisioned within the narrow margins of an employment relationship as
regulated under Spain’s labour and legal system. This is for the following
reasons:

1. The foster caregiver accepts the duty of “looking after” the
fostered child, “keeping the child in their company, offering the
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child nutrition, education and comprehensive preparation in a
caring environment” (article 173.1 of the CC). This relationship
gives rise to the same obligations as parental authority (article
20 bis 2.i of the LOPJM) and the same rights acknowledged
by the Administration for all other family units (article 20 bis
1.0 of the LOPJM). When the tasks of the foster caregiver are
defined in this manner, it is not possible to subject that role to
a work day, a timetable and a work schedule, or indeed to apply
weekly breaks, days off and leave — article 37 of the Workers’
Statute, hereinafter the ET (Legislative Royal Decree 2/2015,
of 23 October) — and holidays, as generally defined in the ET.

2. The start and end of family foster care is bound by an admin-
istrative resolution or a judicial decision within the civil courts
due to reasons that may not be in any way related to the suitable
practice of the function by the foster caregiver (for example,
owing to the child returning to their biological nuclear family).

3. The essential duties of the foster caregiver must be performed
within their family home. As a result, the foster caregiver is
required to set aside a space and to use the communal elements
in their family residence. On the other hand, the employment
relationship is essentially characterised as consisting of the
provision of personal services. Therefore, in addition to a lease
of services there is a lease of property, such as part of a home
(articles 1554 et seqd. of the Civil Code.

4. The fostered child is entitled to “take part fully in the family
life of the foster caregiver” (article 21 bis 2.a of the LOPJM and
173.1 of the CC). This right cannot be bound by any schedule
and it may not simply be suspended as a result of certain con-
tingencies that can affect any family (temporary incapacity,
maternity, etc.) but which would give rise to the suspension of
an employment contract or to the entitlement to work reduced
hours (articles 45.1.d; 46.3 and 48.5 of the ET). These aspects
are entirely incompatible when the employment relationship
arises specifically due to family foster care.

As aresult of all the foregoing aspects, it is not possible to classify
the relationship between the foster caregiver and the Family Integration
Partner Institution (ICIF) or the public protection organisation as falling
within the category of an employment relationship bound by the Workers'
Statute.

For this to be the case, a specific regulation governing this profes-
sion would be needed, such as that identified in comparative law with the
closest case in France where the Code de I'action sociale et des familles
(articles L421-1 et seq.) and its implementing regulations govern the legal
status of those who in France are referred to as family assistants, as well
as the specific characteristics of the employment contract and relationship.

In the absence of this specific employment regulation, which is
exclusively incumbent on the State, it is not currently feasible to engage
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in the employment-based recruitment of foster caregivers giving minimum
guarantees and the necessary legal protection. As a consequence, it has
not been possible to implement professional foster care as an employment
relationship in any autonomous community (SIIS Study and Documentation
Centre, 2021).

3. Characteristics and scope for implementing
specialist family foster care with exclusive
dedication

Below we will set out the characteristics of specialist family foster
care with exclusive dedication and the two potential formulas to be able
to implement it in Spain.

3.1 Characteristics of specialist family foster care with exclusive
dedication

According to the regulation incorporated into the LOPJM by the
LOPIVI, the characteristics of specialist foster care with exclusive dedi-
cation are as follows:

1. Specialist foster care with exclusive dedication may take place
in the case of fostering with the extended family or with a fos-
ter family. Indeed, although the previous drafting of the 2015
reform referred to the fact that “fostering with a foster family
may be specialist...”, this specific circumstance was deleted
and reference is made to “family foster care”. Therefore, it must
be concluded that fostering both with the extended family and
with a foster family may be deemed as specialist and, by ex-
tension, specialist with exclusive dedication.

2. Specialist foster care is characterised as that which unfolds “in
a family where one or more of the members of the family unit
has a qualification, experience or specific training in order to
carry out this function for children in special circumstances or
with special needs”. The possible scenarios are linked disjunc-
tively (by “or”) rather than cumulatively, as was the case with
the 2015 drafting; hence, it allows for the possible requirement
of either a “qualification”, “experience” or “specific training”.
This means a university qualification may not be required. This
is in keeping with the line agreed on in the Criteria for coverage,
quality and accessibility in family foster care (Spanish Ministry
of Health, Consumer Affairs and Wellbeing, 2019, p. 6): “it is
not a case of demanding a minimum level of specific academic
education; rather, of specifying the ability and educational skills
needed to deal with the problems exhibited by children who are
likely to be fostered under a specialist category”.
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3. Fostered children must have “special circumstances or needs”.
The reference to special “needs” (which includes all develop-
mental disorders) and “special circumstances”, an undefined
legal concept, allows autonomous communities greater scope
to define these “circumstances” that could include anything
from groups of siblings to children with a broad visiting and
interaction schedule, or children who are pregnant or have
kids of their own.

4. Exclusive dedication. Formerly, the 2015 drafting made refer-
ence to “full availability”, a concept that is not dissimilar to
the former, albeit not identical. Indeed, full availability refers
to a specific level of intensity that means placing priority to
this devotion over other areas (employment- or leisure-relat-
ed, etc.); while exclusive dedication refers to exercising the
duty of specialist family foster care with an exclusion or ban
on carrying out any other professional activity or job. However,
public regulations on incompatibilities add the potential for an
exception being made with certain circumstances envisaged
in the selfsame regulations. It would therefore be pertinent to
envisage (as certain autonomous regional regulations already
have when it comes to the concept of “full dedication”) the
possibility of doing a part-time job, which could be limited to
half of the established standard working day. When it comes
to the self-employment model, such as TRADE, which we will
examine below, its specific definition provides us with a hint
as to what this exclusivity means: that it accounts for at least
75% of the earnings stemming from occupational income and
professional or economic activities.

5. Special financial compensation for exclusive dedication. This
“special compensation” is envisaged as an entitlement stem-
ming from “exclusive dedication” (“will receive”) and is not
discretionary like that generally envisaged for specialist foster
care without exclusive dedication. The purpose of this “special
compensation” is to make up for giving up a professional and/
or employment undertaking as a result of exclusive dedication
from the foster caregiver and it is in addition to the compen-
sation all foster caregivers are entitled to receive simply by
providing said foster care.

6. It also takes into consideration social protection for specialist
foster caregivers with exclusive dedication. In addition to finan-
cial remuneration due to the exclusive dedication — to be deter-
mined by the autonomous communities — there is the protection
afforded by Social Security coverage, incumbent on the State.

7. A specialist foster caregiver with exclusive dedication receiving
financial compensation for said dedication, whilst also being
registered with Social Security, is not engaged in an employ-
ment relationship. It is therefore necessary to remove any refer-

RTS 223 DECEMBER 2022
13




Studies. In depth

Specialist family fostering under full-time dedication: an opportunity to broaden
the foundations of family fostering, incorporating social intervention professionals
as foster caregivers

ence to an “employment relationship” and the confusing clas-
sification of “professionalised foster care” in the new reform.

3.2 Proposals for the implementation of specialist family foster care with
exclusive dedication

In accordance with the reality surrounding foster care models and
regulations implemented to date by the various autonomous communi-
ties, there are actually two potential scenarios for the implementation
of specialist family foster care with exclusive dedication which are not
mutually exclusive:

» Better financial social benefits. As we have seen, this is the
trend witnessed in most autonomous communities. These
benefits may be backed by enhanced social protection when
the Spanish Government enacts the necessary regulatory
implementation.

= Development of proposals and programmes for foster caregivers
operating under a self-employment system.

3.2.1 Maintenance of remuneration for specialist foster caregivers with
exclusive dedication through financial benefits, including the possibility
of Social Security affiliation and contribution through an agreement
formula with the Department of Social Security following the approval
of the relevant Royal Decree regulating this

Allowing individuals to register with Social Security by means of
an agreement is the solution in place already for the provision of social
protection for non-professional carers of dependent persons (Royal Decree
615/2007, of 11 May, regulating Social Security for carers of dependent
persons), and this regulation may serve as a starting point for reviewing
the case of foster caregivers.

It would be feasible to think that this solution was in the minds of
lawmakers when the ninth additional provision was incorporated into the
LOPIVI, which was not envisaged in the draft act approved by the Span-
ish Government. Instead, it is introduced for the first time in the report
specifically issued by the Committee on Comprehensive Disability Policies
and Social Rights which, on account of the subject, would have taken this
precedent from the Act on Dependency.

Certain aspects which the regulatory implementation of the agree-
ment formula with the Department of Social Security should consider are
the following:

= Establishing its mandatory or voluntary nature for the foster
caregiver.

= Determining who shall bear responsibility and costs for the con-
tribution (the National State Administration, the autonomous
community or the foster caregiver).

= Setting out what the monthly contribution base should be. It
would be appropriate for this to be higher than the one envis-
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aged for non-professional carers, which is the minimum thresh-
old for contribution under the general Social Security scheme,
giving very poor coverage.

= Deciding on the scope involved with any potential part-time
work.

The benefits of this course of action for implementation are as
follows:

= Tt falls in line with the specialist family foster care model remu-
nerated by means of benefits or financial grants implemented
in almost every single autonomous community. As a result,
no major changes would need to be introduced in technical or
regulatory terms on an autonomous regional level in order to
arrange an agreement for foster caregivers with the Department
of Social Security.

= Tt entails an enhancement in terms of social protection for in-
dividuals who are already voluntarily fostering and who meet
the requirements of specialisation and exclusive dedication.

= Tt constitutes the most appropriate formula for fostering with
the extended family that meets the conditions in terms of spe-
cialisation and exclusive dedication. This is inasmuch as the
individuals have in common with non-professional carers the
fact that a prior family relationship exists that nonetheless
does not assign functions of parental authority, guardianship
or responsibility.

However, there are possible drawbacks and these could include:

= Tt involves more of the same: it insists on there being a volun-
tary foster care model compensated through financial benefits
which, despite their good intentions, have been proven to fall
short in order to address the number and characteristics of the
children who need family foster care.

= [t does not appear to be a suitable proposal for professionals
who could see specialist family foster care as being their pri-
mary activity and livelihood.

= The solution of the agreement with the Department of Social
Security for the non-professional carer has not been a stranger
to controversy in terms of its approach to dependent work for
an employer (Martin, 2021), an issue that could be repeated in
the case of family foster care.

= [t makes it necessary to wait for the regulatory implementation
from the State, which has not yet been forthcoming.

RTS 223 DECEMBER 2022
15




Studies. In depth

Specialist family fostering under full-time dedication: an opportunity to broaden
the foundations of family fostering, incorporating social intervention professionals
as foster caregivers

3.2.2 Implementation of specialist family foster care with exclusive de-
dication under a system of self-employment by replicating the model
implemented by Gipuzkoa Provincial Council in other regions
In 2007, Gipuzkoa Provincial Council launched the Programme for
Professionalised Family Foster Care (Gizalde, 2022) — currently referred
to as specialist family foster care — as envisaged in article 70.2 of Act
3/2005, of 18 February, on care and protection for children and adolescents
of the Basque Country, determining a threefold relationship (Casellas and
Mayoral, 2010):2
= Agreement/administrative contract with a family integration
partner organisation to provide the service.
= Signing of a service agreement by the family integration partner
organisation and the specialist foster caregiver, who arrang-
es for classification as a financially dependent, self-employed
worker (TRADE) to guarantee full availability and receives fi-
nancial remuneration similar to that of a social worker or social
educator at a residential institution. The essential feature that
makes opting to consider the figure of the TRADE and not the
figure of the classic or standard self-employed worker preferable
“is the requirement for exclusivity”. This option becomes clearer
inasmuch as the exclusivity is imposed due to the definition
of specialist foster care with exclusive dedication. Moreover,
the regulation for the TRADE serves to set the extent of this
exclusivity. This remuneration covers the costs arising from the
duties taken on by the individual who meets the requirements
in terms of training and experience when it comes to approach-
ing the case. Among other aspects, these involve:
— Developing a personalised education plan and the as-
sessment of it with the fostered child.
— Maintaining regular structured communication with
the child’s biological family.
—Engaging in coordination with respect to the resources
involved in the case.

= Assignment of guardianship by the public administration giv-
ing an entitlement to receive benefits for the maintenance of
the child or adolescent. In this respect, when it comes to the
financial remuneration or compensation applicable, a distinction
is made between:

2 It should be pointed out that in Catalonia a pilot scheme was launched under similar
terms for professionalised foster care at Educational Action Dwelling Units (UCAE, from
the Spanish), as they were called, in 2009 (Casellas and Mayoral, 2010). This pilot scheme
formally ended in 2012 (although as of 2011 no new foster care cases were taken on). A
summary of the political report covering the vicissitudes along those lines can be viewed
in Pruns and Solé (2019).
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— Benefits or financial grants awarded by the public or-
ganisation meeting the obligation to compensate the fos-
ter caregiver for family foster care; and

— Remuneration owing to supplementary services, as we
have stated, which are regulated by a service lease agree-
ment between the ICIF and the foster caregiver.

The relationship between the ICIF and the foster caregiver stem-
ming from the lease of services differs from the relationship between the
foster caregiver and the public organisation stemming from the administra-
tive resolution for fostering, as the former is carried out with the individual
selected beforehand and proposed by the ICIF.

On the other hand, the public organisation forges the same relation-
ship with the specialist family foster caregiver with exclusive dedication as
it does with the remaining family foster caregivers: it makes family foster
care legally effective, it delegates guardianship, it oversees the regularity
of the entire process and it acknowledges the right to financial compen-
sation to which the foster family are entitled as a result of the care and
support they give the fostered child and due to their special dedication
to this care and to the exercise of guardianship called for by the special
circumstances or needs of the fostered child (Casellas and Mayoral, 2010).

The benefits of implementation via this pathway are as follows:

= Tt opens up a new field for groups with specialist training in the
social or health spheres and they may discover that specialist
foster care provides them with a livelihood, as well as personal
and professional development.

= Tt is the most suitable model for care with a foster family and it
allows campaigns to be aimed at promoting foster care among
a specific sector — social and healthcare professionals — incorpo-
rating a substantial selfless element to thereby seek to reduce
the number of children in residential fostering who need family
foster care.

= It does not entail having to wait for a regulatory enactment
from the State, inasmuch as it already benefits from 15 years in
place in the Province of Gipuzkoa, although a specific regulation
would be beneficial in the sphere of self-employed work.

Of course, there are potential drawbacks and these are:

= [t entails a change of focus of children’s policies in most au-
tonomous communities by implementing a new model centred
on the quest for professionals who are remunerated for their
dedication. This model should operate alongside the current
model centred on voluntary foster care compensated via finan-
cial benefits.

= There is a risk that the relationship with the foster caregiv-
er could potentially be deemed as being employment-based.
Nonetheless, it is necessary to underline the fact that Labour
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Relations Chamber I of the Supreme Court of Justice of the
Basque Country issued judgments numbers 1923/2017 of 3 Oc-
tober, and 2303/2017 of 21 November, in which it dismissed the
existence of occupational dependency or employment between
the TRADE foster caregiver and the organisation.

3.2.3 Common aspects

Under both implementation scenarios, the various autonomous re-
gional regulations should align their rules with the new structure of spe-
cialist family foster care with exclusive dedication. They should also take
into consideration certain aspects stemming from its status as a social
service.

In this regard, depending on the extent to which this regulation
is implemented in each autonomous community, to regulate the service
benefit payment it may be necessary to ensure that the portfolio of social
services is adjusted to incorporate this new form of family foster care.

Lastly, regardless of the pathway chosen, it is necessary to regulate
and promote initiatives for support, intensive supervision and respite —
which may be delivered by other foster caregivers (Casellas and Mayoral,
2010) — so that specialist foster caregivers with exclusive dedication can
benefit from periods of breaks (weekends, holidays, etc.).

4. Conclusions

Despite the legislative reforms and the programmes and plans im-
plemented in Spain, both nationally and at autonomous regional level, to
date it has not been possible to effectively deliver the right to a family life,
allowing family foster care for those children who need it.

One of the formulas for doing this — professionalised family foster
care — has not yet attained successful implementation in Spain due to the
lack of a precise regulation under Spanish labour laws to adapt the em-
ployment regulation to the specific nature of family foster care.

In this paper we analysed the new specialist family foster care with
exclusive dedication model introduced by the reform of the LOPJM, enacted
by the LOPIVI, which has replaced the legal reference to professionalised
specialist family foster care, and which serves as a new opportunity to
boost the number of foster caregivers and to enable all children to benefit
from the family life to which they are entitled.

There are two potential scenarios — that are not mutually exclusive
— for implementing specialist family foster care with exclusive dedication:
a self-employment system, such as the TRADE; and an agreement with
the Department of Social Security.

The system of self-employment as a TRADE for the foster caregiver
already benefits from 15 years in place in the Province of Gipuzkoa and its
geographical scope has now extended to other regions and autonomous
communities through two experimental projects. This pathway is ideal
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for implementing this figure when it unfolds within a foster family, and
by making it generally applicable it would allow the family foster care
foundation to be strengthened by incorporating professionals with training
and experience (social workers and other professionals from the health and
social spheres) into family foster care.

The latter does not entail a major change to the voluntary foster
care model implemented in most autonomous communities, although it
may enhance the social protection afforded to certain foster caregivers,
particularly in the case of fostering with the extended family upon the
publication of the Royal Decree that the Government of Spain is required
to approve.

In both cases, it is vital to consider support structures that provide
intensive supervision and periods of breaks for foster caregivers.

All in all, this paper seeks to lay out an initial theoretical frame-
work to implement this new form of specialist foster care with exclusive
dedication with a view to delivering the very outcome all action to protect
children strives to achieve: to address the priority interests of a child suf-
fering from abandonment and, in particular in this instance, to ensure they
can benefit from the right to live in a family whenever possible.
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